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DETAILED ACTION 
Response to Arguments 

1. Applicants' arguments, filed 9/6/2007, have been fully considered but they are 
not deemed to be persuasive. Rejections and/or objections not reiterated from previous 
office actions are hereby withdrawn. The following rejections and/or objections are 
either reiterated or newly applied. They constitute the complete set presently being 
applied to the instant application. 

2. Applicant's arguments filed 9/6/2007, with respect to the written description 
rejection of "furan derivatives" under 35 USC 1 12 1 st paragraph have been fully 
considered but they are not persuasive. The rejection of claims 44-45 is withdrawn, 
since those claims have been cancelled; however, the rejection is maintained for the 
reference to "furan derivatives" in claims 60, and dependent claim 61, as follows: 

Claims 60-61 are rejected under 35 U.S.C. 112, first paragraph, as failing to 
comply with the written description requirement. The claim(s) contains subject matter 
which was not described in the specification in such a way as to reasonably convey to 
one skilled in the relevant art that the inventor(s), at the time the application was filed, 
had possession of the claimed invention. 

Applicant argues that the use of the term "furan derivatives" in the restriction 
requirement implies that the term is fundamentally known. The issue is not whether 
extracts of avocado oil contain furan derivatives, as taught by the Farines, et al. 
reference (JAOCS; 1995; 72(4): 473-476; IDS 9/6/2007 reference B2). The instant 
claims indicate that the avacado oil unsaponifiable component contains a fraction that 
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has been enriched with unspecified furan derivatives in one embodiment. In such a 
use, the term indicates any of an extremely large possible number of compounds that 
are furan derivatives, a large genus that applicant does not have written description 
support for. 

3. The previous rejections under 35 USC 112, 2 nd paragraph; 102 (e); and 103 (a) 
are withdrawn, due to the claim amendments. The following rejections apply to the new 
claims and are necessitated by the addition of the new claims. 

Claim Rejections - 35 USC § 102 

4. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(a) the invention was known or used by others in this country, or patented or described in a printed 
publication in this or a foreign country, before the invention thereof by the applicant for a patent. 

5. Claims 57-63, 66, and 68 are rejected under 35 U.S.C. 102(a) as being 
anticipated by Maheu, et al. ("Symptomatic Efficacy of Avocado/Soybean 
Unsaponifiables in the Treatment of Osteoarthritis of the Knee and Hip"; 1998 Jan; 
Arthritis & Rheumatism; 41(1); 81-91). 

Maheu teaches a clinical trial of avocado/soybean unsaponifiables (ASU) in the 
treatment of patients with symptomatic osteoarthritis of the knee or hip (title; Objective); 
ASU are made of unsaponifiable fractions of 1/3 avocado oil and 2/3 soybean oil 
(weight ratio avocado/soy is 0.5; p. 82, 2nd paragraph); 63 women with a mean age of 
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63.3 received ASU treatment (Table 1, p. 85); 300 mg capsules of ASU were 
administered orally (p. 83, 1 st paragraph). 

It is noted that Maheu does not mention osteoporosis. However, an analysis of 
the prevalence of individuals with osteoporosis and osteoarthritis indicates that about 3 
of the women in Maheu's trial would have had both conditions. Woolf, et al. ("Burden of 
major musculoskeletal conditions: 2003; Bulletin of the World Health Organization 
81:646-656) teaches osteoarthritis affects 18% of women age >60 years (abstract) and 
30% of postmenopausal white women in the USA are estimated to have osteroporosis 
in at least one skeletal site (p. 651, 1 st paragraph); in the United Kingdom the estimate 
is that around 23% of women aged 50 years or greater have osteoporosis (p. 651, 1 st 
paragraph); percentages increase with age (Figure 3; Table 3; p. 651, 1 st paragraph). 
The number of women with both conditions may be calculated as (0.18 x 0.30 x 63 = 
3.4) or (0.18 x 0.23 x 63 = 2.6); the average of these two calculations, taken as the 
minimum estimated number of women in the Maheu clinical trial with osteoporosis, is 3. 
Therefore, the teaching of Maheu inherently includes the treatment individuals with 
osteoporosis. 

The specific components recited in claims 58-61 and 63 would be inherent 
components in the mixture of the extracts of avocado oil and soybean oil taught by 
Maheu; especially considering the inclusionary language, "comprises". A fraction 
enriched with the furan compounds taught by Farines, et al. (JAOCS; 1995; 72(4): 473- 
476; IDS 9/6/2007 reference B2) would be contained in the avocado unsaponifiable 
component. 
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Claim Rejections - 35 USC § 103 

6. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

7. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

8. This application currently names joint inventors. In considering patentability of 
the claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of 
the various claims was commonly owned at the time any inventions covered therein 
were made absent any evidence to the contrary. Applicant is advised of the obligation 
under 37 CFR 1 .56 to point out the inventor and invention dates of each claim that was 
not commonly owned at the time a later invention was made in order for the examiner to 
consider the applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) 
prior art under 35 U.S.C. 103(a). 

9. Claims 57, 64-65, and 67 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Maheu, et al. ("Symptomatic Efficacy of Avocado/Soybean 
Unsaponifiables in the Treatment of Osteoarthritis of the Knee and Hip"; 1998 Jan; 
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Arthritis & Rheumatism; 41(1); 81-91) and Rancurel (US 5,498411; cited in previous 
Office Action). 

Claim 57 is rejected as described above. With respect to claims 64-65 and 67, 
Rancurel teaches a method of preparing nonsaponifiable matter of avocado oil (title; 
abstract) and similar extracts of soya bean oil is compared (col. 1, lines 45-52); that the 
nonsaponifiable matter may be used as an active ingredient in pharmaceutical or food 
industries and provides comfort in the elderly in particular (col. 1, lines 33-38). It would 
have been obvious to one of ordinary skill in the art at the time of the invention to 
administer the avocado/soybean unsaponifiable mixture as a food additive, especially to 
elderly individuals that have difficulty swallowing the capsules taught by Maheu. The 
proportions taught in claim 65 would also have been obvious to one of ordinary skill in 
the art at the time of the invention; administration of the 300 mg dose taught by Maheu 
in 1.5-300 g food corresponds to the percentages of instant claim 65. A single serving 
of food or a drink of juice would fall within the proportion range of the claim and deliver 
the doses taught by Maheu. The motivation to administer avocado/soybean oil 
unsaponifiable as a food additive is suggested by Rancurel, to provide comfort to the 
elderly who are able to ingest the active mixture with food, but unable to swallow 
capsules. 

Conclusion 

10. No claim is allowed. 

1 1 . Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 
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§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1.136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Timothy P. Thomas whose telephone number is (571) 
272-8994. The examiner can normally be reached on Monday-Thursday 6:30 a.m. - 
5:00 p.m.. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Ardin Marschel can be reached on (571) 272-0718. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/TPTV 

Timothy P. Thomas 
Patent Examiner 




ARDIN H. MARSCHEL 
SUPERVISORY PATENT EXAMINER 



